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January 3, 2011 

 

The Honorable Lisa Jackson, Administrator  

United States Environmental Protection Agency  

Air and Radiation Docket  

Docket ID No. EPA-HQ-OAR-2010-0448  

Mailcode: 6102T  

1200 Pennsylvania Avenue, NW  

Washington, DC 20460  

 

Re: Proposed Rule:  Regulation to Mitigate the Misfueling of Vehicles and Engines With Gasoline 

Containing Greater Than Ten Volume Percent Ethanol and Modifications to the Reformulated and 

Conventional Gasoline Programs; Air and Radiation Docket, Docket ID No. EPA-HQ-OAR-2010-

0448 

 

Dear Administrator Jackson: 

 

Growth Energy submits these comments in response to the United States Environmental Protection 

Agency’s (―EPA’s‖) November 4, 2010, proposed rule in the above-referenced matter.  Growth Energy, 

on behalf of its American grain and cellulosic ethanol producer members supports EPA’s decision to 

allow E-15 into commerce and supports the use of informative labels on fuel pumps to provide 

information to consumers regarding their fuel choices.  Growth Energy also supports EPA’s proposal to 

track E-15 through commerce with product transfer documents, use of compliance surveys, and public 

outreach as reasonable and demonstrated measures to insure the proper use of approved fuels.  Growth 

Energy provides below detailed recommendations to EPA on each of these matters as requested by EPA 

in the proposed rule.   

 

Growth Energy also believes, for the reasons set forth below and in the March 9, 2009, application for a 

Waiver Pursuant to Section 211(f)(4) of the Clean Air Act for E-15, submitted by Growth Energy on 

Behalf of 51 United States Ethanol Manufacturers (―Waiver Application‖), and associated submittals to 

EPA regarding the Waiver Application, including Growth Energy’s Comments on Notice of Clean Air 

Act Waiver Application to Increase the Allowable Ethanol Content of Gasoline to Fifteen Percent (July 

17, 2009) (―Waiver Application Comments‖), that are hereby incorporated in these comments by 

reference—that EPA should approve use of E-15 for all light-duty motor vehicles, light-duty trucks, and 

medium–duty passenger vehicles.  As is also set forth in our detailed comments below, Growth Energy 

does not support the Reid Vapor Pressure (―RVP‖) limitation proposed by EPA for E-15, and associated 

implementation provisions proposed as part of the proposed rule.  Growth Energy believes there is no 

technical basis or legal reason for such limitation, and that such limitation will create unnecessary 

difficulties in introducing E-15 into commerce. 
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1.   E-15 Labels 

 

EPA has asked for comment on the requirement that retailers and wholesale purchaser-consumers who 

sell or dispense E-15 must label dispensers of this gasoline-ethanol blend.  See 75 Fed. Reg. 68,050.  

Growth Energy supports EPA’s proposal to label dispensers used for E-15.  Growth Energy supports 

EPA’s proposal that labels include an informational component, a legal approval component, and a legal 

warning component to effectively inform consumers about different fuels and make clear the legal 

prohibition against use of E-15 in certain vehicles and engines.  See 75 Fed. Reg. 68,044, 68,050.  Growth 

Energy, however, believes improvements to the label EPA proposed are warranted such that fuel labels 

provide appropriate information to consumers regarding fuel choices without causing unnecessary 

concerns that could adversely impact marketplace perceptions of E-15.   

 

A.  Necessary Changes to EPA’s Proposed Label 

 

EPA has requested comment on, and Growth Energy does not support, use of terms such as ―CAUTION,‖ 

―WARNING,‖ or ―STOP,‖ or the use of a ―stop sign‖ at the top of a fuel label.  See 75 Fed. Reg. at 

68,051.  Growth Energy believes placement of such terms at the top of the label does not provide 

consumers any real information regarding the fuel and may create unnecessary concerns regarding such 

fuels.  Similarly, Growth Energy does not support EPA’s proposal to include language on the fuel label 

that ―[t]his fuel might damage other vehicles.‖  75 Fed. Reg. 68,050.  Such language is unsupported by the 

numerous independent and peer-reviewed studies in the E-15 Waiver record that examined use of E-15 

and higher-ethanol blends in a representative fleet of vehicles and demonstrated that ethanol blends up to 

fifteen percent do not cause or contribute to the failure of emission control devices to meet Clean Air Act 

standards.
1
  EPA has required such language on labels for fuels where evidence in the record 

                                                 
1
 See, e.g., Effects of Intermediate Ethanol Blends on Legacy Vehicles and Small Non-Road Engines, Report 1, 

prepared by Oak Ridge National Laboratory for the U.S. Department of Energy (October 2008) and Update 

(February 2009) (peer-reviewed report studied the effects of E-15 and E-20 on motor vehicles and small non-road 

engines and concluded that when E-15 and E-20 were compared to traditional gasoline, there were no significant 

changes in vehicle tailpipe emissions, vehicle driveability, or small non-road engine emissions as ethanol content 

increased); Optimal Ethanol Blend-Level Investigation, Final Report, prepared by Energy & Environmental 

Research Center and Minnesota Center for Automotive Research for American Coalition for Ethanol (October 

2007) (report studied the effects of ethanol blends ranging from E-10 to E-85 on motor vehicles and found that 

exhaust emissions levels for all vehicles at all levels of ethanol blend were within the applicable Clean Air Act 

standards); Fuel Permeation from Automotive Systems: E-0, E-6, E-10, E-20 and E-85, prepared by the 

Coordinating Research Council, Inc. (CRC Report No. E-65-3) (December 2006) (study evaluated effects of E-0, E-

6, E-20 and E-85 on the evaporative emissions rates from permeation in five newer California vehicles and found 

that there was no statistically significant increase in diurnal permeation rates between E-6 and E-20); Report to the 

US Senate on E-20 Ethanol Research, prepared by the Rochester Institute of Technology (October 2008) (study 

evaluated effects of E-20 on ten legacy vehicles; initial results after 75,000 collective miles driven found no fuel-

related failures or significant vehicle problems and documented reductions in regulated tailpipe emissions when 

using E-20 compared to E-0); Use of Mid-Range Ethanol/Gasoline Blends in Unmodified Passenger Cars and Light 

Duty Trucks, prepared by Minnesota Center for Automotive Research (July 1999) (one-year study evaluated the 

effects of E-10 and E-30 in fifteen older vehicles in ―real world‖ driving conditions; found no effect on driveability 

or component compatibility from either fuel and found that regulated exhaust emissions from both fuels were well 

below federal standards); Blending of Ethanol in Gasoline for Spark Ignition Engines: Problem Inventory and 

Evaporative Measurements, prepared by Stockholm University et. al. (2004-05) (study tested and compared 
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demonstrated that misfueling would damage vehicles and emission systems.  See, e.g., Control of Air 

Pollution from New Motor Vehicles:  Heavy-Duty Engine and Vehicle Standards and Highway Diesel 

Fuel Sulfur Control Requirements, 66 Fed. Reg.  5001, 5058 (Jan. 18, 2001) (codified at 40 C.F.R. pts. 69, 

80, 86) (requiring damage warning on ultra-low sulfur diesel fuel labels where vehicle field tests 

demonstrated a direct relationship between failures of catalytic exhaust emission control devices and 

higher fuel-sulfur concentrations).  Unlike with the ultra-low sulfur diesel label, there is no evidence in the 

E-15 Waiver Decision record of damage to vehicles from the use of E-15, and use of such language on the 

label is not supported by the facts.  As reiterated by Margo Oge, Director, EPA's Office of Transportation 

and Air Quality at the November 16, 2010, hearing regarding the Proposed Rule, EPA has ―no statistically 

significant data to demonstrate that. . . E-15 will damage--actually damage engines.‖  See Environmental 

Protection Agency Proposed E-15 Misfueling Mitigation Measures, November 16, 2010 Hearing 

Transcript at 133.  

 

B.  Growth Energy’s Label Proposal 

 

Growth Energy supports label content and design that provides information to consumers necessary for an 

informed fuel choice.  Growth Energy believes the label should be simple and informative and should 

state at the top ―E-15 (contains up to 15% ethanol).‖  Further, the label should provide that E-15 is 

―approved for use only in 2007 and newer cars, light–duty trucks, and Flex Fuel Vehicles.‖  Finally, the 

label should provide ―Federal law prohibits use in other vehicles, non-road engines and equipment.‖  

Growth Energy submits the following label design: 

 

                                                                                                                                                                            
evaporative emissions from E-0, E-5, E-10, and E-15 and found lower total hydrocarbon emissions and lower 

evaporative emissions from E-15 than from E-10 and E-5); The Feasibility of 20 Percent Ethanol Blends by Volume 

as a Motor Fuel, prepared by the State of Minnesota and the Renewable Fuels Association (RFA) (March 2008) 

and including the following studies: (a) The Effects of E20 on Metals Used in Automotive Fuel System Components 

(study compared the effects of E-0, E-10 and E-20 on nineteen metals and found that the metals tested were 

compatible with all three fuels); (b) The Effects of E20 on Elastomers Used in Automotive Fuel System Components 

(study compared the effects of E-0, E-10 and E-20 on eight elastomers and found that E-20 caused no greater 

change in properties than E-0 or E-10); (c) The Effects of E20 on Plastic Automotive System Components (study 

compared the effects of E-0, E-10 and E-20 on eight plastics and found that there was no significant difference in 

the properties of the samples exposed to E-20 and E-10); (d) The Effects of E20 on Automotive Fuel Pumps and 

Sending Units  (study compared the effects of E-0, E-10 and E-20 on the performance of twenty-four fuel pumps 

and nine sending units and found that E-20 has similar effect as E-10 and E-0 on fuel pumps and sending units); (e) 

Demonstration and Driveability Project to Determine the Feasibility of Using E-20 as a Motor Fuel (study tested 

forty pairs of vehicles on E-0 and E-20 and found no driveability or operational issues with either fuel). 
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Growth Energy’s proposed label appropriately informs consumers:  (1) that the fuel contains up to 15 

percent ethanol; (2) which vehicles are approved to use such fuel; and (3) that federal law prohibits use in 

other vehicles and engines.  This design provides all information necessary for consumers to make an 

informed fuel choice and does not inappropriately impact marketplace perceptions of the fuel.   

 

C.  Growth Energy Supports Consistent Labeling Requirements 

 

EPA also seeks comment on the appropriateness of requiring that all gasoline dispensing fuel pumps at a 

station be labeled.  75 Fed. Reg. 68,052.  Growth Energy supports use of labels for ethanol–gasoline 

blends that contain more than 10 percent ethanol such that labels would be required for only those fuels 

that are not approved for use in all vehicles and engines.  Growth Energy believes the model label 

proposed above may be modified for fuels containing greater than 10 percent ethanol as set forth below: 
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Consistent labeling of fuels available at retail gas stations will best provide consumers with information 

necessary to make the appropriate decision as to how to fuel their vehicles and engines.  To that end, 

Growth Energy also supports efforts by EPA make clear its intention in the final rule that a nationally 

uniform labeling system is important to the effectiveness of the labeling program.  Growth Energy also 

supports EPA’s efforts to work with the Federal Trade Commission to coordinate any labeling 

requirements.  75 Fed. Reg. 68,053.  Growth Energy recommends that only one label per fuel, per pump 

be required and octane rating information easily could be incorporated into the label designs proposed by 

Growth Energy.  A single, simple and informative label will best allow consumers to make appropriate 

fueling decisions.  Finally, Growth Energy supports placement of any labels in a conspicuous location on 

the front of the fuel pump where the label likely would be observed by consumers. 

 

2.  Product Transfer Document Requirements  

 

EPA has requested comment on modification to product transfer document (―PTD‖) provisions in the 

Proposed Rule.  75 Fed. Reg. 68,053.  Growth Energy suggests that PTD language regarding both the 

ethanol content and RVP for all gasoline/ethanol blends be simplified and standardized as set forth below: 

 

Contains at least ## volume percent ethanol and up to ## volume percent ethanol.  RVP 

does not exceed ## psi. 

  

The proposed language provides all parties in the fuel supply chain with necessary information regarding 

both ethanol content and RVP of the proposed fuel.  Growth Energy believes the language above is the 

only modification to PTDs necessary to insure proper use of E-15 and other approved fuels.   

 

As is set forth in detail in section 8 of these comments below, Growth Energy believes EPA should extend 

the ―One-Pound Waiver‖ for ethanol blends under Clean Air Act section 211(h)(4) to include all ethanol 

blends above 9 percent ethanol including E-15.  Growth Energy does not support EPA’s proposed 

language that would establish different RVP requirements for E-10 and E-15, including PTD language 

that would prohibit commingling such fuels and that describes the potential for possible ―RVP violations‖ 

based on use of E-15.  See 75 Fed. Reg. 68,054.  Imposing more restrictive RVP requirements on E-15 

than E-10 is technically and legally unsupported and creates unnecessary challenges for manufacturers, 

blenders and others regarding introduction of E-15 into the marketplace.   

 

3.  Retail Fuel Dispenser Label and Fuel Ethanol Content Survey  
 

EPA has requested comment on various aspects of the proposed Retail Fuel Dispenser Label and Fuel 

Ethanol Content Survey (―Survey Requirements‖).   75 Fed. Reg. 68,054-55.  EPA has proposed two 

survey options for obligated parties to satisfy Survey Requirements.  Survey Option 1 allows individual 

obligated parties to elect to individually survey gasoline and retail stations anywhere their fuel might be 

sold pursuant to an EPA-approved plan.  Survey Option 2 allows obligated parties to form a consortium 

that contracts an independent survey association to conduct a national ethanol content and E-15 labeling 

survey pursuant to an EPA-approved plan.  Growth Energy supports that EPA retain both options in the 

final rule.  To the extent a national survey program is established, EPA should include a provision that 

obligated parties that elect to not share in the costs of the national survey shall not be entitled to use of 

that data and must conduct individual surveys under Option 1. 
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A.  Survey Plan Requirements 

 

Regarding both Survey Option 1 and Survey Option 2, EPA has proposed that the survey plan include a 

methodology for determining when the survey samples will be collected, the locations of the retail outlets 

where the samples will be collected, the number of samples to be included in the survey, procedures that 

would prevent the advance notification of retail stations, and how individual retail stations will be 

determined for sampling. 75 Fed. Reg. 68,086-88 (proposed 40 C.F.R. § 80.1502). Growth Energy agrees 

with EPA that these are reasonable requirements for a survey plan.  Growth Energy also agrees with EPA 

that survey requirements should include an evaluation of retailer compliance with labeling requirements 

as EPA has done for the ultra-low sulfur diesel program.  Growth Energy, for the reasons discussed in 

section 8 below, does not support inclusion of any requirements regarding fuel RVP as part of the Survey 

Requirements. 

 

B. Survey Sampling Size Should Be Proportionate to E-15 Market Penetration 

 

EPA’s proposed rule recognizes that it may not be necessary to carry out a full survey nationwide because 

E-15 may be introduced into commerce in a limited geographical area. 75 Fed. Reg. 68,055.  EPA has 

requested comment on ways to possibly limit surveys to only those areas where E-15 is introduced into 

commerce.  Under both of EPA’s options, the sample size required should be sufficient to provide a 

reasonable assessment of compliance with E-15 requirements, but not so large so as to create unnecessary 

costs and burdens.  Sampling also should be limited to geographic regions with E-15 market saturation 

above de minimis levels.  For example, EPA could provide that sampling in a state or region need not 

occur until the year after E-15 has achieved at least a 5 percent market penetration (i.e., when at least 5 

percent of the stations in a particular state or region have sold E-15) based on data from the prior year.  

Growth Energy supports EPA’s proposal that sampling occur across EPA’s ―three sampling strata‖ of:  (1) 

densely populated areas; (2) transportation corridors; and (3) rural areas. 

 

According to EPA, there are approximately 162,000 retail gas stations in the United States.  75 Fed. Reg. 

68,058.  For the national survey option, EPA has proposed 7,500 samples per year spread across four 

quarterly surveys—or approximately 4.6 percent of all stations each year.  As it will take time for E-15 to 

penetrate the marketplace, Growth Energy proposes that the sampling rate for a given sampling year 

represent five percent of the total number of stations that used E-15 in the prior year.  Growth Energy 

proposes for the first sampling year for the national survey that 500 samples be required, as it is likely that 

fewer than 10,000 stations will sell E-15 the first year it is introduced into commerce.  Growth Energy 

does not support increasing sample size based on retailer non-compliance rates as determined by the 

surveys, as parties that fail to comply with E-15 requirements are subject to penalties under the Clean Air 

Act, and increasing the sample size and costs of compliance will create additional burdens and costs on 

obligated parties that may be fully compliant with such requirements.   

 

For the individual surveys under Option 1, Growth Energy also suggests that a survey that represents 5 

percent of the stations where an obligated party’s fuel was sold in a prior year be deemed sufficiently 

representative.  Growth Energy proposes that for the first year of sampling under Option 1, the obligated 

party propose a survey that represents the higher of either:  (1) five percent of the obligated party’s 

estimate of the number of stations that will sell the obligated party’s E-15 during the first survey year; or 

(2) five percent of the stations where the obligated party sold fuels containing ethanol the prior year.  
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C. Deadlines and Proof of Payment 

 

EPA has requested comment on the deadlines for both the survey plan and proof of payment for the 

surveys.  Growth Energy proposes use of a July-June survey reporting year so that prior calendar years’ E-

15 use data will be available.  Further, Growth Energy proposes that survey plans must be submitted to 

EPA by March 31 of each year and that EPA would review and approve such plans by May 31 each year, 

allowing sufficient time to implement the plan beginning in July.  Growth Energy does not support EPA’s 

proposal that proof of payment of a surveyor be sent to EPA by certain deadlines.   If obligated parties fail 

to comply with EPA Survey Requirements they will be subject to penalties under the Clean Air Act, and 

the requirement to provide EPA proof that a surveyor has been paid by a certain time imposes an 

additional and unnecessary cost. 

 

D. EPA Should Extend the Proposed Schedule for Fuel Sample Transport and Analysis  

 

EPA proposes that a survey fuel sample be shipped on the same day it is collected, and that the sample be 

analyzed for ethanol content within 24 hours.  75 Fed. Reg. 68,056.  Such expedited shipping and analysis 

is not necessary to insure program integrity, is not practically feasible, and creates unnecessary additional 

costs.  Growth Energy believes that 24-hour laboratory analysis on fuel samples is not practically 

achievable.  Next-day shipping and expedited laboratory analyses (4 days compared to standard lab turn-

around of 10-12 days) are estimated by Growth Energy to add as much as approximately $1 million per 

year of additional cost with little impact on program compliance. 

 

4. Growth Energy Supports Public Outreach Regarding E-15  

 

EPA has requested comment on how to inform the public regarding E-15 and on the appropriateness of a 

unique website to provide information regarding E-15.  75 Fed. Reg. 68,056.  Growth Energy supports 

efforts to inform the public regarding E-15.  Specifically, Growth Energy offers its participation in 

stakeholder efforts including private and public/private efforts to disseminate accurate information 

regarding the use of E-15.  Growth Energy also supports establishment of a dedicated website that 

provides information about the use of E-15.  Growth Energy has established a new website, 

www.goe15.com that serves as a platform to deliver detailed, up-to-date and accurate information on E15 

and EPA’s approval for use of E15 in certain vehicles. Growth Energy offers this website as a dedicated 

information source for ongoing distribution of information to the public regarding proper use of E15, as 

approved by EPA. Currently the site includes links to the EPA decision and other information related to 

the petition for approval of E15 as a motor fuel blend. Growth Energy is willing to work with other 

private and public stakeholders in selecting and managing content for this website as part of a broader 

public education effort to prevent misfueling.    

 

Growth Energy also would like to respond to the comments of Mr. Mathew Dunn from the National 

Marine Manufacturer’s Association at the November 16 public hearing regarding the Proposed Rule.  Mr. 

Dunn incorrectly contends that the ethanol industry ―willfully circulates misleading information about E-

15’s compatibility‖ and claims ―Growth Energy misleadingly includes an image of a boat, suggesting 

compatibility of E-15 in marine equipment on its website drivingethnaol.org.‖  See Environmental 

Protection Agency Proposed E-15 Misfueling Mitigation Measures, November 16, 2010 Hearing 

Transcript at 116.  The web site referenced by Mr. Dunn does not promote E-15 and instead is an 

instructional and educational site that expressly informs the public about use of E-10.  Notably, the boat 

http://www.goe15.com/
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image referenced by Mr. Dunn, and the web page that includes the boat image, make no reference to use 

of E-15 and expressly instruct the public to check manufacturer’s specifications regarding use of E-10 in 

marine applications.  Mr. Dunn’s comments are inaccurate and misleading.  Growth Energy is committed 

to providing accurate and useful information to the public regarding use of all ethanol-blend fuels. 

 

5. There Is No Need for Additional Measures to Insure Proper Use of E-15 in Approved 

Vehicles 

 

EPA has requested comment on any other measures not proposed in the Proposed Rule that regulated 

industries and other interested parties believe may be necessary to reduce the potential that E-15 may be 

used in unapproved vehicles.  75 Fed. Reg. 68,056.  Growth Energy notes that there is no evidence in the 

record that use of E-15 will cause the failure of vehicles or emission control devices to meet emission 

standards.  To the contrary, evidence in the record supports that use of E-15 will not cause such problems.  

See, e.g., Waiver Application, Waiver Application Comments; see also supra note 1 (peer-reviewed 

studies cited in the Waiver Application).  Accordingly, the need for measures to prevent use of E-15 in 

unapproved vehicles is very low.  Growth Energy, however, supports EPA’s decision in the Proposed 

Rule to reject expensive and impractical proposals (such as full-time station attendants at all stations) as 

unreasonable and unnecessary for the reasons articulated by EPA.  Growth Energy believes that the 

approach proposed by EPA in the Proposed Rule—pump labels, tracking E-15 through commerce with 

PTDs, use of compliance surveys, and public outreach—is sufficient to insure E-15 is used in only 

approved vehicles. 

 

6.   Estimated Costs of Compliance 
 

EPA has requested comment on estimated costs of the proposed E-15 fuel dispenser labeling requirement, 

PTD requirements, survey costs, and on the ―avoided costs of repairs‖ for possible use of E-15 in 

unapproved vehicles and engines.  75 Fed. Reg. 68,057.  With regard to EPA’s cost estimates for pump 

labeling and PTDs, Growth Energy believes that EPA’s estimates appear reasonable.  With regard to 

EPA’s estimated costs of Survey Requirements, Growth Energy, as explained in section 3 above, believes 

the costs of expedited sample transport and analysis likely would add approximately $1 million per year in 

additional costs based on the number of samples proposed by EPA.   Further, based on estimates obtained 

from potential survey vendors, Growth Energy believes, based on ground shipping of samples and 

standard laboratory turnaround of 10-12 days, the survey program would cost approximately $2.5 million. 

 

Growth Energy disagrees with EPA’s estimate of ―avoided motor vehicle and non-road repair costs.‖  

Based on the record in the Waiver Decision, there is no evidence that use of E-15 will result in any repair 

costs if such fuel is used in any type of vehicle or engine.  See, e.g., Waiver Application, Waiver 

Application Comments; see also supra note 1 (peer-reviewed studies cited in the Waiver Application).  

This fact was acknowledged by EPA at the November 16, 2010 hearing on this Proposed Rule: 

 

EPA does not make a conclusive statement either in the waiver decision or label rule that we have 

data in front of us that we’re responding that E-15 will damage [vehicles and engines]. . . the 

Agency has put language on the label ―may damage,‖ but we have no actual information . . . I just 

want it clear for the record. . . that neither you [opponents of E-15] nor us [EPA] have data, 

statistically significant data to demonstrate that. . . E-15 will damage - -actually damage engines.   
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See Environmental Protection Agency Proposed E-15 Misfueling Mitigation Measures, November 16, 

2010 Hearing Transcript at 130-133.  While Growth Energy supports use of labels, PTDs and compliance 

surveys to insure use of E-15 in approved vehicles, and believes the costs of doing so are reasonable to 

insure legal compliance, there is no basis or need to justify such measures based on claimed avoided costs 

of repairs from potential use of E-15 in unapproved vehicles or engines. 

 

7.    Proposed Liability and Penalty Provisions for Noncompliance 

 

EPA has asked for comment on the presumptive liability, penalty and affirmative defense provisions in 

the Proposed Rule.  75 Fed. Reg. 68,059-60.  Growth Energy, except as noted below, supports EPA’s 

proposed liability and penalty provisions in the Proposed Rule because such provisions are consistent with 

those governing other fuel programs in 40 C.F.R. Part 80, such as those under the reformulated gasoline 

(―RFG‖) program at subpart D.  Growth Energy, however, notes the following two differences in the 

Proposed Rule from other fuel programs and requests EPA modify the final rule as recommended below. 

 

A. EPA Should Make the Affirmative Defense Provision in the Proposed Rule Consistent with 

Other Fuel Programs 

 

Proposed rule 40 C.F.R. § 80.1507(a)(1) provides a regulated party an affirmative defense against alleged 

violations of sections 1504(a) or 1504(c) – (i) where that party can demonstrate it has conducted a 

―quality assurance program,‖ which includes (but is not limited to) a ―sampling and testing program.‖  See 

Proposed 40 C.F.R. § 1507(b).  The affirmative defense provisions in proposed section 1507(a)(1) are 

similar to those under the RFG program.  See 40 C.F.R. § 80.70(b).  Under the RFG program, however, a 

carrier may use another party’s quality assurance program as part of the carrier’s affirmative defense, 

provided the other party completed a proper quality assurance program.  40 C.F.R. § 80.79(b)(1)(B).  By 

comparison, proposed section 80.1507(a)(1)(iii)(B) only allows a carrier to rely on the ―sampling and 

testing program‖ portion of the other party’s quality assurance program.  EPA should change this 

provision to allow a carrier to rely on all aspects of another party’s properly-completed quality assurance 

program as part of the carrier’s affirmative defense so that there is a consistent set of affirmative defenses 

across all fuel programs.   

 

B. EPA Should Expressly Exempt Retailers From Liability for Customer Use of E-15 in 

Unapproved Vehicles and Engines 

 

EPA, in the Proposed Rule, states it ―would typically not hold a self-service fuel retailer liable for 

customer misfueling if the retailer has labeled their dispensers appropriately and did not condone or 

facilitate such misfueling.‖  75 Fed. Reg. 68,060.  Growth Energy supports exempting such retailers from 

liability for use of E-15 in unapproved vehicles or engines by customers under the above circumstances.  

The retailer liability exemption provision, however, is not among the affirmative defenses included under 

proposed section 80.1507, nor is it exempted from the liability provisions in proposed sections 80.1504 

and .1505.  See Proposed 40 C.F.R. § 80.1504(a)(1) (prohibiting any person from selling, introducing or 

causing or allowing the sale or introduction of gasoline/ethanol blends above E-10 into any model year 

2000 or older light duty gasoline motor vehicle); § 80.1505(a) (―Any person who violates § 80.1504(a) . . . 

is liable for the violation‖) (emphasis added).  Growth Energy encourages EPA to include liability 

protection for retailers from customer use of E-15 in unapproved vehicles or engines in the final rule.    
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8. EPA Should Make RVP Requirements for E-15 Consistent with Those for E-10  

 

EPA conditioned its Clean Air Act section 211(f)(4) waiver for E-15 on the fuel having ―a Reid Vapor 

Pressure not in excess of 9.0 psi during the time period from May 1 to September 15.‖  Partial Grant and 

Partial Denial of Clean Air Act Waiver Application Submitted by Growth Energy to Increase the 

Allowable Ethanol Content of Gasoline to 15 Percent; Decision of the Administrator, 75 Fed. Reg. 

68,094, 68,149 (Nov. 4, 2010) (―Waiver Decision‖).  This limitation arises out of the agency’s claim that 

―E-15 blends with higher volatility would cause vehicles to violate their evaporative emissions standards 

in-use.‖  75 Fed. Reg. 68,044, 68,061.  EPA also suggests that the ―One-Pound Waiver‖ of section 

211(h)(4) of the Act—which allows ―gasoline-ethanol blends that contain 10 vol% ethanol‖ to exceed the 

otherwise applicable RVP limitation by 1.0 psi—is inapplicable to E-15.  Id.  As explained below, the 

scientific evidence presented by Growth Energy in its Waiver Application, as well as subsequent studies 

on which EPA relied for imposing the 9.0 psi limitation, make clear that E-15 will not cause MY 2007 

and newer vehicles to violate their evaporative emissions standards and that EPA should not impose on E-

15 more stringent evaporative emissions standards than those applicable to E-10.  Further, as is set forth 

below, EPA should interpret section 211(h)(4) of the Act to include E-15 as within the scope of the One-

Pound Waiver.  Accordingly, EPA should eliminate the 9.0 RVP requirement imposed in the Waiver 

Decision and amend its regulations governing the One-Pound waiver at 40 C.F.R. §§ 80.27(d)(2) and 

80.28(g)(8). 

 

A.   EPA Wrongly Dismissed Growth Energy’s Scientific Evidence and Conclusions Regarding 

the Effect of E-15 on Evaporative Emissions     

 

EPA was generally dismissive of Growth Energy’s scientific evidence and conclusions in the Waiver 

Application regarding E-15’s effects on evaporative emissions, stating that ―Growth Energy’s conclusions 

with respect to evaporative emission impacts are not adequately supported by the evidence they 

submitted.‖  75 Fed. Reg. 68,115.  In particular, EPA criticized Growth Energy for drawing conclusions 

about E-15 by comparison to the proven effects on evaporative emissions of E-10 and E-6, instead of 

providing test results comparing E-15 directly to E-0.  Id. 68,116.  EPA also criticized two studies Growth 

Energy presented.  EPA suggests the Stockholm Study referenced in Growth Energy’s Waiver 

Application is inadequate because it did not use ―actual motor vehicles‖ when measuring the evaporative 

emissions of the various ethanol blends (including E-15).  Id. 68,115.  EPA also criticized the CRC Report 

No. E-65-3 study referenced in Growth Energy’s Waiver Application because it employed ―test rigs‖ 

instead of ―entire motor vehicles‖ to measure permeation from ethanol blends, employed fuels meeting 

California’s RFG requirements instead of federal requirements, and because the study was merely ―a 

predecessor to much more comprehensive studies not addressed by Growth Energy (E–77, E–77–2, E–

77–2b, E–77–2c).‖  Id.
2
  EPA also criticized Growth Energy for presenting materials compatibility studies 

                                                 
2
 Notably, EPA faults Growth Energy’s use of the CRC E-65-3 study because it was a ―predecessor to more 

comprehensive studies not addressed by Growth Energy (E-77, E-77-2, E-77-2b, E-77-2c).‖  Of the ―more 

comprehensive studies‖ EPA faults Growth Energy for failing to address, the only one available at the time Growth 

Energy submitted its Waiver Application was CRC E-77, ―Vehicle Evaporative Emission Mechanisms‖ (June 

2008).  This study, however, was merely a pilot study.  CRC released the first non-pilot report, CRC E-77-2, in 

March 2010, a full year after Growth Energy had submitted the Waiver Application.  And while the next reports, E-

77-2b and E-77-2c are reported to be underway with draft final reports submitted or soon to be submitted to EPA, 

as of December 2010, these reports have not yet been finalized and publicly released. 
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to address potential durability questions associated with use of E-15 and the impact on long-term 

evaporative emissions.  Id. 68,116. 

 

EPA’s criticisms are misplaced.  Section 211(f) of the Clean Air Act does not require a waiver applicant 

to present evaporative emissions testing directly comparing the waiver fuel with E-0, as EPA seems to 

suggest.  Rather, the statutory standard is that an applicant must establish that the fuel or fuel additive, and 

the emission products thereof, will not cause or contribute to a failure of any emission control device or 

system (over the useful life of the motor vehicle, motor vehicle engine, non-road engine or non-road 

vehicle in which such device or system is used) to meet its certification emissions standards.
3
  EPA has 

repeatedly allowed waiver applicants to meet this statutory burden without vehicle testing by presenting a 

―reasonable theory‖ that predicts the emission effects of a fuel or fuel additive, supported only by a 

sufficient amount of ―confirmatory testing‖ to demonstrate the validity of the theory.
4
  Regarding 

evaporative emissions specifically, EPA has granted section 211(f)(4) waivers without requiring any 

testing for evaporative emissions, let alone testing specifically on ―entire motor vehicles.‖
5
  EPA instead 

has granted waivers where volatility has been found to be ―no worse than those of commercially available 

fuels.‖
6
     

 

The information in Growth Energy’s Waiver Application regarding the effects of E-15 on vehicle 

evaporative emissions, consistent with EPA precedent, provides sufficient information for EPA to grant 

the E-15 waiver without a more restrictive RVP limitation.  Growth Energy presented a reasonable theory 

(supported by data) regarding the evaporative emissions effects of E-15; that is, that E-15 will have 

similar effects to those of E-10 at the same volatility.  E-10 is a widely used commercially available fuel 

that for twenty years has been used in vehicles with summertime RVP of 10 psi pursuant to the One-

Pound Waiver with well-known and acceptable effects on vehicle evaporative emissions.  Thus, the 

effects of E-15 may be reasonably predicted to be similarly acceptable and will be ―no worse than those of 

[a] commercially available fuel,‖ E-10.
7
  In previous Waiver decisions, EPA has consistently stated that it 

                                                 
3
 Clean Air Act, § 211(f)(4), 42 U.S.C. 7545(f)(4). 

4
 See, e.g., Texaco; Grant of Application for Fuel Waiver for TC-11064, Decision Document, 45 Fed. Reg. 58,954, 

58,956 (1980).  See also Motor Vehicle Mfrs. Ass’n of U.S. v. EPA, 768 F.2d 385, 392-93 (D.C. Cir. 1985) (finding 

―persuasive‖ EPA's argument, in the context of 50,000-mile durability emissions testing for 211(f)(4) waivers, that 

when EPA has clear evidence allowing it to rule out adverse emissions effects (in this case, long-term, deteriorative 

effects), this ―obviate[es] the need for actually conducting costly and time-consuming… tests‖).   

5
 See, e.g., ARCO; Grant of Application for Fuel Waiver for Arconol (TBA, 0-7%), Decision Document, 44 Fed. 

Reg. 10,530, 10,532 (Feb. 21, 1979) (approving waiver without SHED testing where ARCO demonstrated that 

Arconol-fuel is ―no worse than the evaporative emissions of the commercially available fuels of similar volatility‖); 

ARCO; Grant of Application for Fuel Waiver for MTBE (0-7%), 44 Fed. Reg. 12,242, 12,245 (1979); Sun Refining 

and Marketing Co.; Conditional Grant of Application for Fuel Waiver for 15% MTBE, Decision Document, 53 Fed. 

Reg. 33,846 (Sept. 1, 1988) (finding no SHED testing required when Sun:  (1) conducted limited testing and found 

that fuels blended with its additive will have final volatility characteristics similar to present commercially available 

gasoline; and (2) Sun agreed to have the final fuel conform to ASTM fuel volatility standards); ARCO; Grant of 

Application for Fuel Waiver for Methanol/GTBA (up to 3.5% oxygen), Decision Document, 46 Fed. Reg. 56,361 

(1981). 

6
 Synco 76 Fuel Corp.; Grant of Application for Fuel Waiver, Decision Document at 9, 47 Fed. Reg. 22404 (1982). 

7
 Growth Energy’s evidence supporting its reasonable theory regarding the evaporative emissions effects of E-15 is 

set forth in substantial detail in the Waiver Application, pages 22 to 27, and in the Waiver Decision Comments, 
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―would be discriminatory to require the applicant’s fuel to meet a more stringent volatility limit in order to 

control evaporative emissions than is characteristic of commercially available fuels.‖
8
  Growth Energy 

presented the Stockholm Study, the CRC E-65-3 studies as well as other information as additional 

evidence to ―demonstrate the validity‖ of Growth Energy’s theory regarding evaporative emissions.  

Growth Energy has more than satisfied the standard EPA has used for prior waivers with regard to 

evaporative emissions.  

 

B. EPA Has Articulated No Rational Technical Basis for Limiting E-15 to a RVP of 9.0 psi and 

Should Eliminate this Condition from the E-15 Waiver   

 

EPA states in the Waiver Decision that ―sufficient information is available through other studies to 

support the conclusion that as long as E-15 meets a summertime gasoline volatility level of no higher than 

9.0 psi, Tier 2 compliant motor vehicles—which includes all MY2007 and newer gasoline-fueled light-

duty motor vehicles and trucks, and medium-duty passenger vehicles—are expected to continue to comply 

with their evaporative emissions standards on E-15.‖  75 Fed. Reg. 68,116.  EPA’s rationale for its 

decision begins on page 68,116 of the Waiver Decision and relies heavily on the findings of the 

Coordinating Research Council report CRC E-77-2, ―Enhanced Evaporative Emissions Vehicles‖ (March 

2010).   

 

EPA’s analysis of the effect of E-15 on evaporative emissions consists of an evaluation of the five types 

of evaporative emissions considered in the certification process.  As summarized in the following chart, 

EPA concludes for four of the five categories that E-15 will not cause MY 2007 and newer vehicles to 

exceed their evaporative emissions standards; EPA’s only basis for the RVP limit regards the fifth type—

diurnal evaporative emissions:  

 
 

 

 

 

 

 

 

 

 

 

 

 

                                                                                                                                                                            
page 17, and will not be re-presented in these comments.  In sum, the CRC E-65 Study confirmed that there is no 

statistically significant increase in evaporative emissions between E -6 and E-10 or between E-10 and E-20, 

indicating that evaporative emissions from E-15, like E-20, should be no worse than those of widely available 

commercial fuels and within applicable emissions limits.  Likewise, the Stockholm Study employed SHED testing 

specifically on E-15 and found that at RVPs similar to the ―summertime‖ levels tested in the CRC E-77-2 Study 

(9.14 psi and 10.15 psi), E-15 blends had fewer evaporative emissions than the corresponding E-10 and E-5 blends.    

8
 See, e.g., Synco 76 Fuel Corp.; Grant of Application for Fuel Waiver, Decision Document at 9, 47 Fed. Reg. 

22404 (1982) (emphasis added). 
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Evaporative 

Emission Type 

Potential Issue with 

Ethanol Blends 

EPA’s Conclusion Regarding this Evaporative 

Emission Type 

1. Hot Soak 

(evaporative 

emissions that 

come off a hot 

motor vehicle as it 

cools down after 

the engine is shut 

off) 

―Hot soak and running 

loss emissions will 

change in chemical 

composition with 

gasoline-ethanol blends 

and could be impacted 

over the long term by 

impacts of ethanol on 

motor vehicle component 

materials.‖ 

 For hot soak and running loss emissions, ―E-15 should 

not impact compliance with the evaporative emissions 

standards.‖   

 75 Fed. Reg. 68,116. 

2. Running Loss 

(evaporative 

emissions that 

come off the fuel 

system during 

motor vehicle 

operation) 

Same concern as for Hot 

Soak emissions. 

 Same conclusion as for Hot Soak emissions: ―E-15 

should not impact compliance with the evaporative 

emissions standards.‖     

 75 Fed. Reg. 68,116. 

3. Permeation 

(evaporative 

emissions that 

come through the 

walls of 

elastomers in the 

fuel system and 

are measured as 

part of the diurnal 

test) 

―Permeation emissions 

through elastomers in fuel 

tanks, lines, valves, and 

connectors have been 

shown to be strongly 

influenced by the 

presence of ethanol in the 

fuel, though the Tier 2 

standards have minimized 

this impact for Tier 2 

compliant motor 

vehicles.‖ 

 Based on test results, ―any increase in permeation due 

to E-15 should not be sufficient to cause Tier 2 motor 

vehicles to exceed their evaporative emission 

standards.‖ 

 Permeation emissions ―are a strong function of the 

presence of ethanol in the gasoline, but not a strong 

function of the concentration within the range tested,― 

and ―results for E-15 would be anticipated to be 

comparable to those for E-10 and E-20.‖  

 75 Fed. Reg. 68,116-18. 

4. Unintended 

Leaks 

(Unintended leaks 

due to 

deterioration/ 

damage that is 

now largely 

monitored through 

onboard diagnostic 

standards) 

―Ethanol is also known to 

cause degradation of 

certain materials that 

have been used in motor 

vehicle gasoline and 

evaporative emission 

control systems that could 

lead to increased 

evaporative emissions 

over time.‖ 

 ―Tier 2 motor vehicles’ evaporative emissions controls 

systems were designed for regular E-10 use, and they 

should be compatible and durable with E-15 use over 

the full useful life of the motor vehicle.‖  

 Evaporative emissions control systems by performing 

aging with E-10,‖ and have ―sufficient design 

robustness to encompass production variability in 

materials and tolerances,‖ which ―should allow for 

durability on E-15.‖   

 75 Fed. Reg. 68,119. 

5. Diurnal 

(evaporative 

emissions that 

come off the fuel 

system as a motor 

vehicle heats up 

during the course 

of the day) 

―Ethanol impacts diurnal 

emissions primarily 

through its impact on the 

volatility of the gasoline-

ethanol blend, boosting 

the RVP of the final 

gasoline- ethanol blend 

by approximately 1 psi 

unless the gasoline 

 The CRC E-77 study performed on E-0, E-10, and E-

20 showed that ―diurnal emissions are a function of 

the volatility of the fuel, not the ethanol content,‖ and 

―diurnal evaporative emissions with E-15 are likely to 

be comparable to those with E-0 at the same RVP.‖ 

 However, the CRC E-77 study showed that more 

vehicles experienced canister breakthrough as the test 

fuel’s volatility increased, which ―highlight[s] the 

concern that fuel with a higher volatility than 9.0 psi 
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blendstock is produced to 

offset the increase.‖ 

RVP during the summer will lead to motor vehicles 

exceeding their evaporative emissions standard in-

use.‖   

 75 Fed. Reg. 68,117. 

 

1. The CRC E-77-2 Results Do Not Provide a Rational Basis for Regulating E-15 at 10.0 psi 

Differently Than E-15 at 9.0 psi 

 

EPA’s ―concern‖ that fuel with a higher volatility than 9.0 psi RVP during the summer will lead to vehicle 

diurnal emissions in excess of applicable evaporative emissions standards is the agency’s sole stated 

technical basis for imposing the 9.0 RVP summertime limit in the E-15 Waiver Decision.  EPA’s concern 

appears to be based either on information that is not publicly available or entirely on the findings of the 

CRC E-77-2 study with respect to diurnal evaporative emissions.  The CRC E-77-2 report describes ―an 

on-going investigation into the evaporative emission performance of light-duty vehicles.‖  The test fleet 

included one pre-enhanced evaporative system vehicle (1996 model year), five ―enhanced evaporative‖ 

system vehicles (model years 1999 to 2001), and two ―Tier 2‖ (near zero) vehicles from model year 2004 

or later (although none later than 2006).   The study used five different gasoline blends:  E-0 and E-10 at 7 

psi, E-0 and E-20 at 9 psi, and E-10 at 10 psi.  

 

The CRC E-77 study included testing for diurnal evaporative emissions, which involved subjecting the 

vehicles to a three-day period in a temperature-controlled SHED.  The SHED temperature was varied 

from 65°F to 105°F per the California Diurnal Test protocol,
9
 and canister vent losses were isolated from 

permeation emissions.  The results show the rate of diurnal permeation rate generally increasing as the test 

fuel’s volatility (RVP) increased.
10

  The report also tracked ―carbon canister breakthrough,‖ a 

quantification of the amount of vapors that overwhelm the evaporative system storage canister measured 

by the weight change recorded for the trap canister outside the SHED.
11

  According to EPA, ―almost any 

canister breakthrough would be enough to cause Tier 2 motor vehicles to exceed their evaporative 

emissions standard.‖  75 Fed. Reg. 68,117.  Of the seven vehicles for which the report gives breakthrough 

results, five experienced canister breakthrough with 10 psi fuel (E-10),
12

 four experienced breakthrough 

with 9 psi fuel (E-0) (although the amount of breakthrough was less than with the 10 psi fuel), and none 

experienced breakthroughs with 7 psi fuel (E-0 or E-10).
13

   

EPA’s reliance on the CRC E77-2 testing program as the basis to limit RVP for E-15 use in MY2007 and 

newer vehicles is misplaced as the study does not provide a reasonable basis for the specific 9.0 psi 

waiver limit for E-15:   

 

 

 

                                                 
9
 As EPA notes, 75 Fed. Reg. 68,117, the Federal SHED temperature range requirement is smaller:  72 °F–96 °F.  

10
 See CRC E-77-2, Table 6, p. 25. 

11
 See CRC E-77-2, Table 7, p. 26. 

12
 EPA’s claim that ―seven of eight Tier 2 motor vehicles experiencing canister breakthrough at 10.0 psi RVP,‖ 75 

Fed. Reg. 68,117 is inaccurate.  The report only gave canister breakthrough results for seven vehicles.  Of these, 

only two were Tier 2 vehicles, and only five vehicles experienced canister breakthrough on the 10 psi fuel.  

13
 There was also no breakthrough for E-20 at 9 psi, a result that the CRC called an anomaly.   
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 The study did not specifically test E-15. 

 

 The study used the California Diurnal Test protocol that requires a high temperature of 105 

degrees, 9 degrees above the federally required maximum of 96 °F.  As Figure 17 of the CRC E-

77-2 report demonstrates, the volume of the canister breakthroughs observed on the 9.0 psi/E-0 

fuel spiked dramatically when the SHED temperature exceeded the federal maximum, suggesting 

this would not be nearly as significant an issue under applicable federal testing/certification 

circumstances.   

 

 By testing E-10 at 10 psi and E-20 at 9 psi, the test results do not compare ―apples to apples‖ in 

terms of ethanol content and RVP.  

 

 The CRC E-77-2 test did not use vehicles to which the Waiver Decision applies (i.e. MY 2007 and 

later—none of the vehicles were later than MY 2006), and only two of the test vehicles were Tier 

2 vehicles. 

 

In addition, and importantly, the CRC test provides no legitimate basis upon which to differentiate 

between E-15 at 9.0 psi and E-15 at 10.0 psi in terms of the fuels’ potential to cause a MY 2007 or newer 

vehicle to exceed its diurnal evaporative emissions standard.  Results show only a nominal difference in 

the number of canister breakthroughs between ethanol blends at 9.0 psi and those at 10.0 psi.
14

  Such 

differences are even less pronounced for the Tier 2 vehicles to which the Waiver Decision applies.
15

  Even 

if there may be more diurnal emissions from vehicles using 10.0 psi ethanol (whether E-10 or E-15) when 

compared to those using 9.0 psi ethanol blends, the statistic that EPA relies on for establishment of the 

RVP limit on E-15 is the number of canister breakthroughs, and that number is almost identical for 9.0 psi 

fuel and 10.0 psi fuel.   

 

2. The CRC E-77-2 Results Confirm That E-15 Will Have The Same Effect On Evaporative 

Emissions As E-10 At The Same RVP And That There Is No Basis To Impose The More Stringent 

9.0 psi Summertime RVP Limit On E-15  

 

EPA expressly recognizes in the Proposed Rule that ―diurnal emissions are a function of the volatility of 

the fuel, not the ethanol content.‖ 75 Fed. Reg. 68,117.  The CRC E-77-2 report demonstrates that diurnal 

evaporative emissions with E-15 are likely to be comparable to those with E-0, E-10 and E-20 at the same 

RVP, and further validates Growth Energy’s ―reasonable theory‖ regarding evaporative emissions, 

discussed above:  E-15 and E-10 at the same RVP will have a similar effect on evaporative emissions 

from MY 2007 and newer motor vehicles.  Thus, there is no technical basis upon which to impose a 9.0 

psi summertime RVP maximum limit on E-15 while allowing E-10 a maximum of 10.0 psi.  EPA should 

remove the 9.0 psi RVP condition in the E-15 Waiver and subject E-15 to the same RVP limits that are 

applicable to E-10.   

 

 

                                                 
14

 See CRC E-77-2, Table 7, p. 26 (showing canister breakthroughs on 4 of 7 vehicles using 9 psi fuel and 5 of 7 

vehicles using 10 psi fuel).  

15
 Id. 
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Accordingly, EPA’s basis for imposing a more restrictive limit on the RVP for E-15 than E-10 is a single 

study that used the wrong test, wrong vehicles, and wrong fuel, contradicts EPA’s statement and 

recognition that volatility, not ethanol content, dictates diurnal evaporative emissions, ignores EPA’s 

experience with of use of ethanol blend fuels for 20 years with an RVP that have not been attributed to 

emission control failures, and in EPA’s own words is ―discriminatory‖ because it requires E-15 fuel 

blends to meet a more stringent volatility limit than is characteristic of commercially available fuels.
 16

  

EPA should remove the 9.0 RVP limit as a condition of the Waiver. 

 

C. EPA’s Imposition of a 9.0 RVP Limit for E-15 Creates Burdens and Costs that Will 

Unnecessarily Hinder Introduction of E-15 Into Commerce 

 

EPA requests comment on whether other modifications to existing RVP related regulatory requirements 

are needed as a result of the introduction of E-15.  75 Fed. Reg. 68,059.  EPA specifically cites the general 

prohibition of fuel exceeding summertime RVP requirements, as well as new proposed regulations (§ 

80.1504(f), (g)) prohibiting the blending of E-10 with E-0 or E-15, and prohibiting the blending of E-10 

blendstock with an E-15 blendstock.  Id. 

 

EPA’s proposal to create a different RVP limit for E-15 from E-10, in addition to having no sound 

technical basis as described above, creates unnecessary implementation challenges.  EPA’s decision is 

contrary to the agency’s prior recognition that creating the need for a special blend stock for certain 

ethanol-gasoline blends is cost ―prohibitive.‖  See, e.g., 52 Fed. Reg. 31,274, 31,292 (Aug. 19, 1987).  

EPA’s decision also creates unnecessary hurdles to the use of E-15 such as EPA’s proposed prohibition on 

comingling of E-10 and E-15 as well as E-10 BOB and E-15 BOB.  75 Fed. Reg. 68,059 (proposed 40 

C.F.R. § 80.1504).  Such prohibitions, without any transition period as proposed by EPA, could cripple 

the introduction of E-15 into the marketplace.  Other requirements suggested by EPA in the Proposed 

Rule that result from EPA’s proposal for a more restrictive RVP limit for E-15, such those related to 

PTDs and survey requirements, also should be stricken as they create additional and unnecessary costs—

particularly as there is no evidence that E-10 and E-15 at the same RVP have any discernable difference in 

effect on evaporative emissions.  As discussed below, EPA should eliminate the RVP restriction in 

condition 3 of the Waiver Decision and amend its regulations to expressly extend the One-Pound RVP 

Waiver to E-15.  Doing so would obviate the need for separate blendstocks for E-10 and E-15 as well as 

the need for prohibitions on blending E-10 with E-15 and their respective blendstocks. 

 

D. The Clean Air Act Allows the One-Pound RVP Waiver for Ethanol   Blends Above E-10    

 

EPA sought comment on ―whether section 211(h) of the CAA could be interpreted such that E-15 is 

eligible for the RVP provisions in section 211(h)(4) and whether this would have any impact on our E-15 

waiver decision.‖  75 Fed. Reg. 68,061.  As explained below, section 211(h) should be interpreted to 

include E-15 within the scope of the One-Pound Waiver.   

 

1. Statutory Language, Legislative Purpose, and Legislative History Support That the One-Pound 

Waiver Should Apply to E-15 

                                                 
16

 According to EPA it would be ―discriminatory to require the applicant’s fuel to meet a more stringent volatility 

limit in order to control evaporative emissions than is characteristic of commercially available fuels.‖  See, e.g., 

Synco 76 Fuel Corp.; Grant of Application for Fuel Waiver, Decision Document at 9, 47 Fed. Reg. 22404 (1982). 
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In the 1990 amendments to the Clean Air Act, Congress enacted the statutory One-Pound Waiver in 

section 211(h)(4) that permits fuel blends containing ―gasoline and 10 percent denatured anhydrous 

ethanol‖ to exceed RVP limits by 1.0 psi.  CAA § 211(h)(4).  Congress also added a new ―deemed to be in 

full compliance‖ defense to liability for RVP violations, providing that any ethanol fuel distributor, 

blender, marketer, reseller, carrier or wholesale purchaser-consumer would be deemed compliant with 

RVP requirements if they could demonstrate that the ethanol portion of a splash-blended fuel ―does not 

exceed its waiver condition‖ under section 211(f)(4).  CAA § 211(h)(4).  Congress based the One-Pound 

Waiver in section 211(h)(4), in part, on EPA’s 1987 rulemaking that established national volatility limits 

for gasoline but allowed E-10 to exceed the general RVP limits by 1.0 psi.  EPA established the One-

Pound Waiver to allow for splash-blending of ethanol with commercially available gasoline and avoid 

―prohibitive‖ costs of producing a special reduced RVP gasoline stock that would have been required to 

meet the proposed volatility limits.  See, e.g., 52 Fed. Reg. 31274, 31292 (Aug. 19, 1987) (establishing 

fuel volatility requirements and the One-Pound Wavier and noting that the ability to ―splash blend‖ 

ethanol must be preserved as it played a ―significant (if not crucial)‖ role in the development of the 

gasohol market).  In EPA’s 1987 rulemaking, EPA established a minimum ethanol content  ―to assure that 

fuel containing only trace amounts of alcohol does not qualify for [the One-Pound Waiver]‖ and noted 

that ―[t]he maximum limit set by the [211(f)(4)] waiver would still apply.‖  52 Fed. Reg. 31305 n. 22. 

(Aug. 19, 1987).  See also, 40 C.F.R. § 80.27(d)(1989)(EPA’s One Pound Waiver prior to the 1991 

amendments, which applied to fuels containing ―at least 9% ethanol‖—to allow flexibility for blenders 

meeting the 10 percent maximum—and not exceeding ―any applicable waiver conditions under section 

211(f)(4)‖).     

Congress adopted a similar approach in 1990.  The One-Pound Waiver in Clean Air Act section 211(h)(4) 

applies to fuels that contain a minimum of 10 percent ethanol, with the maximum being set by any 

applicable 211(f)(4) fuel waiver.  The statute provides that the One-Pound Waiver is applicable to any 

fuel that contains both ―gasoline‖ and ―10 percent denatured anhydrous ethanol.‖  42 U.S.C. § 7545(h)(4).  

The ―deemed complaint‖ portion of the provision, moreover, makes clear that it is the EPA’s section 

211(f)(4) waiver, not section 211(h)(4), that imposes the maximum cap on the percentage of ethanol in the 

fuel.  A party is deemed in compliance with the RVP limitation if the gas portion of the fuel complies with 

its RVP standard so long as ―the ethanol portion of the blend does not exceed its [211(f)(4)] waiver 

condition‖ and nothing further has been added to increase volatility.  The statute thus establishes a 10 

percent minimum ethanol content for the One-Pound Waiver with the maximum to be established 

pursuant to any waiver under section 211(f)(4).  E-15 contains ―gasoline‖ and the minimum ―10 percent 

denatured anhydrous ethanol‖ and thus satisfies the plain language of the statute.  Blends such as E-15 

containing additional ethanol, above 10 percent, should be included under the One-Pound Waiver so long 

as they do not exceed the blend’s ―waiver condition,‖ which, for E-15, is the Partial Waiver maximum of 

15 percent ethanol.   

Interpreting section 211(h)(4) as providing a minimum ethanol content requirement is not only consistent 

with EPA’s early rulemaking efforts; it also is consistent with the legislative intent and history behind the 

One-Pound Waiver.  Two versions of the one-pound waiver provision considered and passed by the 

House of Representatives made clear the One-Pound Waiver was applicable to ―gasoline containing at 

least 10 percent ethanol‖; and provided that fuel manufacturers and processors of gasoline containing ―at 

least 10 percent ethanol‖ would be deemed compliant with the RVP requirements if they could 

demonstrate that ―the ethanol portion of the blend does not exceed its waiver conditions under subsection 

(f)(4).‖  H. Rep. 101-490 (I), at 71 (May 17, 1990) (quoting H.R. 3030); S. 1630 § 216 (May 23, 1990).  

The companion Senate version did not include the ―at least‖ language, see S. 1630 § 214 (April 3, 1990), 
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but there is no reason to think anyone believed it to differ meaningfully from the House version because 

of that omission.  The Conference Report adopted the Senate version of the ethanol waiver language:  

―For fuel blends containing gasoline and 10 percent denatured anhydrous ethanol, the Reid vapor pressure 

limitation under this subsection shall be one pound per square inch (psi) greater than the applicable Reid 

vapor pressure limitations established under paragraph (1).‖  Conf. R. 101-952 § 216 (Oct. 26, 1990).  The 

Report gave no indication, however, that Congress considered the Senate provision to be substantively 

different from the House version.  Indeed, the Conference Report provided no explanation for choosing 

the Senate version.     

 

Thus, the Clean Air Act provides, and the legislative history supports, that the One-Pound Wavier was 

intended to apply to blends such as E-15 that contain at least 10 percent ethanol (to avoid qualifying fuels 

with only trace amounts of ethanol) but no more than any applicable 211(f)(4) waiver.  EPA should 

amend its regulations accordingly. 

 

2. EPA’s One-Pound Waiver Regulation Should Be Amended 

As EPA notes in the Proposed Rule, the agency’s current regulations limit applicability of the One-Pound 

Waiver to fuels that contain at least 9 percent and no more than 10 percent ethanol by volume of the 

gasoline.  See, e.g., 40 C.F.R. §§ 80.27(d)(2) and 80.28(g)(8).  These regulations, which were drafted 

when fuel containing 10 percent ethanol was the highest permissible ethanol content in gasoline, could be 

interpreted to preclude applicability of the One-Pound Waiver for fuels with an ethanol content above 10 

percent, such as E-15.  Such an interpretation, however, is inconsistent with the statutory language and 

legislative history of the One-Pound Waiver, the purpose of the One-Pound Waiver, and the fact that E-15 

would have a nearly identical RVP to E-10
17

 and not exceed applicable RVP limits where the One-Pound 

Waiver is applied.  As part of this rulemaking, EPA should amend its RVP regulations, in a manner 

consistent with statutory language and legislative intent, to expressly allow E-15 to be covered by the 

One-Pound Waiver.   

 

E. Modification of the Adjusted VOC Standard for Chicago and Milwaukee RFG Areas 

 

One additional RVP-related requirement that EPA should amend regards the adjusted VOC standard for 

Chicago and Milwaukee RFG areas.  The RFG regulations reduce the VOC standard by 2.0 percent for 

―Adjusted VOC gasoline,‖ gasoline that contains between 9 and 10 percent ethanol and is intended for use 

only in specified RFG areas around Chicago and Milwaukee.  However, as with EPA’s regulations 

implementing the One-Pound RVP waiver of section 211(h), the Adjusted VOC standard is expressly 

limited by rule to gasoline that contains ―at least 9% and no more than 10%‖ ethanol.
18

  As written, 

therefore, the standard does not apply to E-15; E-15 would be subject to the unadjusted VOC standard for 

RFG areas in Chicago and Milwaukee, which would present additional logistical and financial challenges 

(e.g., the creation and storage of a lower RVP blendstock for splash-blending E-15).   

 

                                                 
17

  See, e.g., Issues Associated with the Use of Higher Ethanol Blends (E17-E24), prepared by the National 

Renewable Energy Laboratory (October 2002) at 11-13 (discussing the changes in volatility of different ethanol-

gasoline blends and finding the volatility of E-10 and E-15 to be nearly identical). 

 
18

 40 C.F.R. § 80.40(c)(1). 
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The limitation of the Adjusted VOC Standard to E-10 is not a statutory requirement.  The policy rationale 

behind the adjusted standard for E-10 applies equally to E-15 (i.e., accounting for increased RVP of 

ethanol blends, encouraging sale of ethanol in 100-percent ethanol RFG areas, providing flexibility to 

refiners creating ethanol RFG), and the Clean Air Act authorizes EPA to reduce the VOC standard to as 

low as 20 percent ―based on technological feasibility, considering the cost of achieving such reductions in 

VOC emissions.‖
19

  Additionally, as discussed, E-15 presents no significantly different volatility concerns 

than E-10.  EPA should thus exercise its statutory authority and amend its regulations to make the 

Adjusted VOC Standard applicable to E-15.   

  

9.   EPA Should Modify the Complex Model to Allow Certification of E-15 
 

EPA has requested comment on whether the data and rationale discussed in the Proposed Rule are an 

appropriate basis for the proposed adjustment to the Complex Model to account for E-15.  75 Fed. Reg. 

68,062-63.  EPA’s complex emissions model is used to evaluate whether a fuel meets the reformulated 

gasoline (―RFG‖) standards and currently may be used only for fuels containing up to 4.0 percent oxygen 

by weight;
20

  E-15 contains approximately 5.25 percent oxygen by weight.  Growth Energy supports 

EPA’s proposal to amend 40 C.F.R. § 80.45, to allow refiners and importers to use the Complex Model to 

certify gasoline containing E-15, and believes the data and rationale behind the proposed amendment are 

sound.   

 

Growth Energy appreciates your consideration of these comments.  Please do not hesitate to contact me if 

you have any questions or need additional information. 

 

Sincerely, 

 

 

 

Tom Buis, CEO 

Growth Energy  

 

                                                 
19

 Section 211(k)(3)(B)(i).  

20
 40 C.F.R. § 80.45(f)(1).  


